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Dear Mr Ellis MLC 

Inquiry into the Transportation of Detained Persons 

Thank you for the opportunity to contribute to the inquiry into the Transportation of 
Detained Persons. This submission will focus on terms of reference 2, 3 and 5 of the inquiry, 
which are of particular relevance to children and young people. In this submission I address 
the complex needs and over-representation of Aboriginal children and young people and 
make recommendations based on early intervention and crime prevention strategies, which 
would reduce the need to transport young people away from their communities. 

Introduction 

I was appOinted as Western Australia's (WA) inaugural Commissioner for Children and Young 
People in December 2007 pursuant to the Commissioner for Children and Young People Act 
2006 (the Act).! Under this Act, I have responsibility for advocating for the half a million 
Western Australian citizens under the age of 18 and for promoting strategies and outcomes 
that enhance the wellbeing of children and young people. 

Under section 19(9) of the Act, I have responsibility to monitor and review written laws, 
draft laws, poliCies, practices and services affecting children and young people. 2 Section 20 
provides that in carrying out all of my functions I must have particular regard to Aboriginal 
and Torres Strait Islander children and young people, and to those who are vulnerable or 
disadvantaged for any reason. 3 

The Act provides that I must observe four guiding principles: 

e Children and young people are entitled to live in a caring and nurturing environment 
and to be protected from harm and exploitation. 

• The contributions made by children and young people to the community should be 
recognised for their value and merit. 

I Commissioner for Children and Young People Act 2006, WA httpJ/www.austlii .edu.au/aU/legis/wa/consol_act/cfcaypa200641 8/ 
2 Ibid, pl0. 

3 Ibid, pll 
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e The views of children and young people on all matters affecting them should be given 
serious consideration and taken into account. 

<!l Parents, families and communities have the primary role in safeguarding and 
promoting the wellbeing of their children and young people and should be supported 
in carrying out their role. 

I am also required to have regard to the United Nations Convention on the Rights of the 
Child (UNCRC), and the best interests of children and young people must be my paramount 
consideration.4 

It is with these responsibilities in mind that I submit comment on the inquiry into the 
Transportation of Detained persons. Particularly, close attention must be paid to the 
development of vehicle and transportation standards that are specific to young people and 
all efforts be made to increase the use of video conferencing, with transportation seen as a 
last resort. 

lBaci<g rOI!Jl nd! 

Since my apPOintment as Commissioner, youth justice has been key priority area for me. 
Western Australia has one of the highest number of children and young people in detention 
in the country (despite its relatively small population - Table 1). In Western Australia, 
Aboriginal young people are 43 times more likely to be detained per population(Table 2)5. 
The number of children and young people in detention on an average day in Australia 
(excluding New South Wales, for which data was unavailable) has increased by 17% since 
2004-05. 5 

: Table 1: The daily average population of people aged 10-17 years in juvenile 
detention (number) (2007-08):7 

NSW 338 

VXC 63 Population: 5.13million 

QlD 143 

• /-1 154 Population: 2.06millionB 

SA 55 

TAS 24 
~ ACT 13 

NT 24 

'United Nations Convention on the Rights of the Child. Available: http ://wlVw.unhchLc.h!htrnlimO::l"!u3/bik2crc.htrn 
5 Taylor, N. Juveniles in Detention in Australia, 1981·2007, Australian Institute a/Criminology, 2009,p30 
"Juvenile Justice in Australia 2007·2008, Australian Institute of Health and Welfare, 2009, pvii 
7 Report on Government Services , 2010 Productivity Commission 20 I 0, p.IS .57 (2007·08 data) 
" 3235 .0 . Population by Age and Sex, Australia, 2006 
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Table 2: Over-representation of Indigenous young people aged 10 to 17 
years in juvemle detention at 30 June 2007 (rate ratios):9 

NSW 25.9 

VIC 19.7 

QLD 25.1 

'ItA 42,8 

SA 27.9 

TAS 7.9 

ACT 15.8 

NT 7.8 

Aust 28.0 

Department of Corrective Services' juvenile custodial records show that as at 8 April 2010, 
there were 193 juveniles in custody with 72% being Aboriginal with 48.7% of the total 
custody population unsentenced and 51.3% sentenced.10 

The situation of Aboriginal over-representation is well researched, well known and the 
underlying reasons are complex and varied. 

The Western Australian Auditor General in his report on the youth justice system (The 
Juvenile Justice System: Dealing with Young People Under the Young Offenders Act 1994 
(YO Act)) found that: 

Application of the redirection options in the YO Act is declining. In particula,", fewer young people 
are being directed away from court more young people are being detained on remanet and police 
are having difficulty finding adults to supervise their young people while they are out on bail. 11 

The Auditor General went on to recommend that Western Australian Police ensure their 
officers consider redirection options in line with the YO Act, particularly through cautioning 
and referrals to juvenile justice teams where appropriate. 12 

It is a concerning trend across the country that children and young people are being 
remanded into custody more frequently, and for longer. 

For instance, in Western Australia, the average length of remand detention has increased 
significantly from three days in 1994 to 17 days in 200713. 14 

' Taylor, N., Juveniles in Detention in Australia, 1981-2007, Australian Institute of Criminology, 2009, P30 

lODCSstats: http://www.carrectiveservices.>va.gav.au!a bout-us! statistics-pu blicati ansI statistics! default ,aspx 

II Auditor General for Western Australia, Summary of the Perfonnance Examination. The Juvenile Justice System: Dealing with Young 
People Under the Young Offenders Act 1994. Report 4, June 2008, p6. 
" Ibid, p8 
1.1 Report of an Announced Inspection of Rangeview Juvenile Remand Centre, Report No.50, Office of the Inspector of Custodial Services, 
April 2009, pi 
" Youth Parole Board and Yo lith Residenrial Board of Victoria Annual Report 2008-2009, 2009 
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I am also aware that in many situations children and young people are being remanded in 
custody even when they are eligible for bail. It appears that in some cases remand is being 
used as an accommodation option for a child if a responsible adult cannot be found or if 
authorities are concerned for their safety. 

Cautioning and diversion 

The legislative and policy frameworks that underpin the youth justice system reflect the 
broad understanding that children and young people should be treated differently from 
adults. 

Children and young people constitute a distinct and vulnerable group and differ from adults 
in their psychological and physical development, and their emotional and educational 
needs. 1S 

Consequently, diversion of young people away from the justice system, involving and 
strengthening family, encouraging rehabilitation, and ensuring that the detention of a child 
or young person is aiways a last resort are key principles of the youth justice system. 

Police are the 'gatekeepers' to the youth justice system, as the first agency to have contact 
with a young offender, and their decisions on how to proceed therefore playa key role in 
shaping the direction of the youth justice system. 

While diversion can occur at a number of decision making pOints, the principal point of 
diversion is at the 'front end' of the system - at the point of contact with the system's major 
'gatekeeper', the police. Diversion can simply consist of a verbal or written warning. Most 
children and young people handled in this way never come into contact with the system 
again. 16 

The Young Offenders Act 1994 gives the police the authority to choose from a range of 
actions (including taking none) when dealing with young offenders. 

In Western Australia, the rate at which police have directed young people away from court 
declined by 13% between 2003 and 2008. Further, police direct Aboriginal young people 
away from court in 41% of instances, and they direct non-Aboriginal young people away 
from court in 64% of instances. 17 

What's Working: 

In March 2008 I wrote to the Director General of the Department of the Attorney General 
(DotAG) and brought these concerns to her attention. Specifically, I asked her to consider 
the issues raised by an Aboriginal Legal Service (ALSWA) submission. DotAG subsequently 
established a cross-agency 'Juvenile Justice Project Team' to investigate these matters and 
produce an action plan. Since its inception the work of the Juvenile Justice Project Team has 
expanded to include: 

IS As noted by the United Nations Committee on the Rights of the Chid, General Comment on Juvenile Justice (NoJO), 2007, p5 
'6 Blagg, H. Youth Justice in Western Australia, 2009, p5 (report for the Commissioner for Children and Young People WA) 
17 The Westem Australian Auditor General's performance examination The Juvenile Justice System: Dealing with Young People Under the 
Young Offenders Act J 994, 2008, pp21 -28 
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\1) findings and recommendations of the Auditor General's report The Juvenile Justice 
System: Dealing with Young People Under the Young Offenders Act 1994; and 

(\) ALSWA's additional submission on the stranding of juveniles after being released from 
custody (which I referred to the Team). 

A Pilot Youth Justice Initiative has been established to trial a collaborative case management 
approach for a small cohort of young people deemed to be at 'high risk' of serious offending 
and re-offending. The project commenced in 2008 and is chaired by the President of the 
Children's Court. is 

A Youth Justice Steering Group with representative from a range of agencies, including a 
staff member from my office, has been established to break the cycle of reoffending and as 
a result these agencies are working together to plan and integrate services. 19 

WA Police have developed a Police Youth Justice Strategy in response to issues including the 
over-representation of Aboriginal children and young people in the justice system. The new 
Community Engagement Division will drive a Crime Prevention Plan which will connect 
existing Police strategies aimed at diverting young people from the justice system (such as 
PCYC's and Juvenile Justice Teams)2o 

As part of the Mid-West Gascoyne Youth Justice Services, the WA Department of Corrective 
Services (DCS) has established the Youth Bail Service (YBS). The YBS is an after-hours, 
seven-day-a-week bail service to help police identify responsible adults to provide bail for 
young people. The YBS also provides limited short-term bail accommodation as a last resort 
for young people who are granted bail but do not have anywhere to stay before their court 
appearance. Since the YBS began operating, no child who is eligible for bail has been 
transported to the remand centre in Perth. 21 

In Jigalong, under the Community By-Laws, the Police and the community are piloting an 
infringement diversionary strategy that entails the use of a fine or penalty structure. The 
person infringed would pay a fine or can partake in a community enhancement penalty to 
accept responsibility for their actions. 

For example if a young person committed an offence, in agreement with the Police and 
community a penalty of community hours equivalent to the value of the fine would be 
applied. 22 In the past seven months there have been five juvenile infringements and five 
completed infringements. 23 

18 WA Youth Justice Framework 2010-2015, Depal1ment for Corrective Services, 
19 Ibid. p.7 
20 Ibid, p.7 
" Midwest Gascoyne Yowh J!lstice Services: Yow" and Family Support Fact Sheet, Department of Correction Services (year unknown),p I 

22 The Jigalong Infringement Diversion Strategy Pilot Drati Paper. provided to the Commissioner by Sgt. Graeme Jenkins , 2010 Jigalong 
Multi Functional Police Facility 

23 Police Sgt Graeme Jenkins, email to the Commissioner dated 22 April , 2010 
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This strategy ensures community safety needs are addressed by community agreement and 
reduces imprisonment and transportation for young people who have committed an offence 
at the lower end of the judicial scale. 24 

Recommendations: 

1. That there be an increased focus on crime prevention, diversions, intensive 
interventions and rehabilitation for serious and repeat offenders (and those at high 
risk of becoming serious and repeat offenders), with a strong emphasis on very 
young offenders. 

2. That meaningful consultation and participation with Aboriginal children and young 
people become a standard approach in future planning for the youth justice system. 

3. That police be encouraged to maximise the use of cautioning and diversion wherever 
appropriate. 

4. That more efforts be made to improve the relationship between Aboriginal young 
people and police. 

5. That a commitment be made to support community owned and operated diversion 
programs for Aboriginal children and young people that are sustainable, based on 
need and subject to evaluation. 

6. That accommodation options be established across the country, particularly in 
regional and remote communities, to enable children and young people to be safely 
housed when they are eligible for bail and have nowhere else to go and no 
responsible adult. 

7. That bail conditions are age, location, and culturally appropriate and do not present a 
child or young person with unreasonable or unworkable challenges. 

8. That crime prevention strategies be implemented in Aboriginal communities that 
encompass concurrent and multiple interventions to address complex problems and 
must be in partnership with the communities in the design and delivery. 

The feasibility of air transport or video conferencing instead of long haul vehicle 
transport. 

Current legislation allows for the use of video conferencing: 

o The Sentencing Act 199~ section 14A allows the court to sentence by video Iink.2s 
CI The Criminal Law and Evidence Amendment Bill 200~ section 77(6) provides that an 

application by offenders to be sentenced by video link is not to be refused and gives 
courts the discretion whether or not to sentence an offender by video Iink.26 

24 Ibid, p.3 

2S Sentencing Act 1995. Western Australian Government, extract from hnp//www.slp.wa.gov.au 
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<, 

Other reports have made recommendations on the use of video conferencing: 

" The Office of the Inspector of Custodial Services made a recommendation in the 
Thematic Review of Custodial Transport Services in Western Australia, 2007: 

that the Department of Corrective Service~ together with the Department of the Attorney 
General, establish a project to investigate continuing barriers to the use of video links and 
ensure that systems are in place to quantify actual usage of the system and the extent of its 
contributing in reducing the requirements for custodial transports. 27 

In response to this recommendation, the Pol ice, DCS and DotAG, have agreed to initiate 
a project to increase the use of audio visual technology. The Chief Justice in his 
response to this recommendation suggested that ideally the on ly t ime a person in 
custody physically appears before the Court is when they are entering a plea, being tried 
or sentenced.28 

o The Office of the Inspector of Custodial Service Inspection Standards for Aboriginal 
prisoners also recommends minimising remand transportation and use of video links 
between courts, prisons and defence counsel while the longer-term solutions to 
overcrowding are being implemented. 29 

& His Honour Judge Reynolds President of the Children's Court issued a Practice Direction 
No.2 of 2008 in relation to the Bail Act 1982 on the use of videolink or telephone/audio. 
The accused should not be transported from region to region, but a Magistrate in the 
region can deal with the matter via telecommunication means.3D The Practice Direction 
also makes reference to children not to remain in custody for longer than desirable prior 
to presenting in Court and should not be removed from their community without a 
Magistrate having made a deCision on bail.]l 

Recommendations: 

1. Use of video conferencing of telephone/aud io link from the Children's Court to 
continue and be considered as the first option rather than t ransporting children and 
young people out of their communities. 

2. Video conferencing to be used in Bail hearings. 
3. After hours service to cont inue for all regiona l areas and on weekends, but in some 

cases may require the use of interpreters. 
4. In all situations young people must have access to legal representation. 

26 Criminal Law and Evidence Amendment Bill 2006, Explanatory Memorandum, Western Australian Government 
" Thematic Review a/Custodial Transport Services in Westetl1 Australian Office of the Inspector of Custodial Services, Report No.43, May 
2007 
,. Ibid, pp J 25-126 
'" Inspeclion Standards/or Aboriginal Prisoners , Office of the Inspector of Custodia l Services, Version J, July 2008, p7 
30 Children 'S Court of Western Australi a ('theCourt' ) Practi ce Direction No,2 of2008 Bail Act 1982 (' the Bail 
Act') 
31 Ibid, p2, 3 (a) (b) 

Page 7 



In relation to air transport, I understand that WA Police and DCS have recently negotiated 
revised responsibility for the transportation of young offenders, and that DCS will be taking 
on this role across the State. Use of air transport will be from the larger regional centres 
and extra resources will be used to assist. The new arrangement is expected to come into 
operation in October 2010.32 However, Police lock up should not be used for young people 
while they are awaiting air transport from the larger regional centres and alternative 
accommodation options must be explored by the Department. If they are held in police 
custody prior to transportation this must be for a little time as possible. 

The scope and efficacy of government action to reduce Indigenous incarceration 
and recidivism rates to prevent further Indigenous deaths in custody. 

While there is clearly much work to be done in this area, I wish to acknowledge the positive 
work that is already underway by governments, non-government organisations, and 
communities themselves to prevent crime and improve outcomes for young people, 
particuiarly Aboriginal young people. 

DCS has established the Regional Youth Justice Services (RYJS) in the Mid West Gascoyne 
and Goldfields regions, to secure better management of prevention, diversion and statutory 
services for young offenders. 

I have visited the Regional Youth Justice Service in Geraldton and was impressed by the 
committed and collaborative approach the agencies are taking. All partiCipants, including the 
Police and local council, were enthusiastic about the direction and outcome of the RYJS. 
Since these services commenced, no child or young person eligible for bail has been 
unnecessarily remanded in custody to Rangeview. 

However, there is still a great deal to be done to improve the state of youth justice in 
Western Australia, particularly with Aboriginal children and young people. Without early 
intervention and diversion away from the criminal justice system, there is also a likelihood of 
placing them at greater risk of imprisonment as adults. 33 

Any other relevant matters. 

Consultation with children and young people 

I wish to emphasise the importance of consultation with children and young people, in 
particular Aboriginal young people, in the development of any future programs and/or 
strategies for the youth justice system. 

As the 'key stakeholders' in the delivery of youth justice, children and young people's views 
on how effectively the youth justice system is being implemented is integral to knowing how 
well we are faring. 

One of the guiding principles of the United Nations Convention on the Rights of the Child is 
that children have the right to participate in decision-making processes that may be relevant 
in their lives and to influence decisions taken in their regard. 

" Advice provided by Department of Corrective Services 15 April , 2010 

33 Commonwealth Government, 2009, Overcoming Indigenous Disadvantage Key Indicators 2009 
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The aim of this principle is to recognise the potential of children and young people to "enrich 
decision-making processes, to share perspectives and to participate as citizens and actors of 
change.,,34 

Chi Idren not only have the right to be consulted, but consulting with children and young 
people who have experience in the youth justice system can provide valuable insight that 
can only be gained from those within the system. 

Conclusion 

Complex and entrenched issues have contributed to the over-representation of Aboriginal 
young people in Australia's justice systems. These include: intergenerational disadvantage 
arising from historical, social and economic causes; as well as the more immediate issues of 
limited availability of quality legal representation; bail supports; diversionary and culturally 
appropriate rehabilitation programs. 

Addressing the over-representation of Aboriginal young people in the youth justice system 
will require strategic approaches to prevention and early intervention across the continuum 
of child and youth development, as well as engaging Aboriginal communities in working with 
government agencies and non-government organisations to redirect vulnerable young people 
on negative pathways to a better future. 

A new model that is worth considering to help address the concerning, and ongoing, high 
levels of involvement of Aboriginal young people in the justice system is 'Justice 
Reinvestment' - the reinvestment of funds to rebuild communities and prevent crime. 

Justice reinvestment is a policy approach emerging from parts of the United States of 
America which diverts a portion of the funds spent on imprisonment to the local communities 
where there is a high concentration of offenders. It allows for the development of 
community wide services to actually prevent offending from happening in the first place, and 
halts the practice of channelling money into the acute end of the system in the form of 
bigger and better detention centres. 

In short, justice reinvestment looks at how funding can be used to rebuild communities and 
prevent crime. 

Justice reinvestment staff, with the help of expert consultants, work closely with state 
policymakers to advance fiscally-sound, data driven criminal justice policies to break the cycle of 
recidivism, avert prison expenditures and make communities safer. .. 

• Step 1: Analyse the prison population and spending in the communities to which people in prison 
often return. 

• Step 2: Provide policymakers with options to generate savings and increase public safety. 

• Step 3: Quantify savings and reinvest in select high-stakes communities. 

o Step 4: Measure the impact and enhance accountability.35 

" UNICEF, Convention on the Rights of the Child Factsheet: 'The Right to Participati on', i]ttR.j0~:\Yl~"g]JLCi;,r.QI·gI~r"!1i1.~~dsjgb!:m
Partici Dar ion J2.Q!' 
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Accommodating a child or young person in detention in Western Australia costs the State 
Government almost $500 per day,36 and the total cost reduction realised by diverting young 
people from court and using detention as a last resort would be close to $9 million per 
year.37 

It is known, however, that young people given custodial orders are no less likely to reoffend 
than young people given non-custodial orders.38 Yet, Western Australia is in the process of 
expanding its juvenile detention centre. 

Detention is the most expensive option, not the most effective option, yet the system 
continues to view detention as a solution to the problem of youth offending. Quite plainly, 
and as all the evidence shows, it is a prudent financia l decision to examine a new approach. 

Justice Reinvestment as an early intervention and diversionary strategy is worth considering, 
as it will encompass investments in early childhood, health, education, housing and 
employment opportunities, all that contribute to overcoming disadvantage and closing the 
gap in Aboriginal life expectancy and offer pathways other than the criminal justice system. 

Should you wish me to expand on these issues, I would be more than happy to assist. 

Yours sincerely 

MICHELLE scurr 
Commissioner for Children and Young People 

I '""":> May 2010 
\ ~ 

35 http ://justicere investmenLorg/about 
.;(, Advice from Department of Corrective Services (WA), 18 J line 2009 
n Auditor General of West em Australia. a Cost Benefit Analysis of Proactive Redirection Measures in the Juvenile Justice System. 
(Supporti ng paper fo r Auditor General's perfonnallce examinati on The Juvenile Justice System: Dealing with Young People under the Young 
Offenders Act 1994) Volume 2, 2008, p9 . 
. 18 Weatherburn, D., et ai, The specific deterrent effect of custodial penalties onjl{\1enile reoffending, Australian Insti tute of Criminology, 
2009, plO 
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